
indicators of what a ‘winning’ firm will look like 
have been confused and contradictory.  

Quality no longer seems key
Not so long ago quality really seemed to matter 
and only those with a peer review rating of 
two and above were to survive into the next 
contract.  This was subsequently considered to 
be too onerous/expensive to police.

An holistic approach was to be key and many, 
accordingly, invested or maintained unprofitable 
areas.  Others attempted to grow but were 
refused a market share in other areas as there 
was deemed to be ’sufficient supply’.  In the 
end, save for specific social welfare categories, 
those who did adapt secured no advantage.

The ‘big is beautiful’ preference recurs regularly, 

yet the current bid round is in fact safer for 
those only seeking the minimum number of 
matter starts.

Conflicting messages
Value for money has always been key including 
an emphasis on avoiding litigation where 
possible.  Yet some of the selection criteria 
reward those who have taken sufficient cases to 
higher tribunals.

Adapting to these conflicting messages has been 
costly, time consuming and often fruitless.  

If, by chance, we have it right and win the slice 
of the market we need to support our business 
plans, the job of maintaining quality, training, 
staff morale and client care at the rates of pay 
on offer, within the confines of a monitoring 

framework fraught with contradiction, is enough 
to give even the most dedicated business planner 
a serious headache.

a democracy. The critical question is not 
‘what rights and remedies do we give 
or what obligations do we impose?’ but 
‘what opportunities do we provide for our 
citizens to make good their entitlements?’  
Government soundbites are not enough. 
An ‘access to justice’ impact test must be 
applied in all legislative areas. 
We have just gone through an election 
campaign. It has been historic - for the 
first time there have been public debates 
between the main party leaders. The usual, 
understandable issues have dominated the 
debates - health service, level of policing, 
size of budgets. What concerns however have 
been raised regarding issues such as legal aid? 
The outrage that three MPs will be receiving 
it in the course of crown court proceedings 
was the first reference - even though even 
they are surely innocent until proved guilty? 
Have we really degenerated into an ‘Alice 
world’ where ‘”I’ll be judge, I’ll be jury,” 
Said cunning old Fury’? 

Needs are more important  
than figures
The Law Society has called for a sensible, 
informed debate on the question of access to 
justice and legal aid for some time. It needs 
to commence from a different starting point 

- that access to justice is a social good to be 
enhanced rather than erased. Consideration 
must move from budgetary factors to 
underlying principles such as the duty of 
government to provide an adequately funded 
system in an increasingly complex world. 
Needs are more important than figures. If, 
for example, the need for access to justice 
services is because of a failure in an area of 
government policy then it is THAT failure that 
needs to be addressed. Jack Straw may have 
been right in saying that we spend more per 
head on legal aid than anywhere else in the 
world but is that because we have the need 
to?  Could it be evidence of social problems 
elsewhere needing to be addressed? 

The government has had one advantage 
in the past. It has had the benefit of an 
experienced, committed supplier base - 
lawyers with a social conscience prepared 
to advise and represent those in need. A 
supplier base that has had to take almost all 
the commercial risks - a factor that seems to 
have been ignored with the freezing (cutting?) 
of payment rates, increased (unnecessary?) 
bureaucracy, continual changes in policy and 
initiatives, and the short-term nature of legal 
aid contracts meaning that sensible business 
planning has been almost impossible. ‘Wolf’ 
has and is being validly cried by practitioners 

and has and is not being heard - the attention 
of government has been elsewhere. 

Time for a sensible dialogue
The time has surely come - in fact the 
time arrived some time ago - for a sensible 
listening dialogue between the government 
and the profession regarding the question of 
access to justice and the supply of legal aid. 
The Law Society decided to commission and 
lead a review of access to justice in England 
and Wales because it is greatly concerned 
as to its effective continuation if much 
needed attention and investment is not paid 
imminently. It is appropriate for it to do so - 
it was instrumental in setting up legal aid and 
its members provide the bulk of the needed 
core advice and help. 
Paul Oestreicher said that ‘a society’s maturity 
and humanity will be measured by the degree 
of dignity it affords to the disaffected and 
the powerless.’ The incoming administration 
would do well to remember this.

justice
for all

Read more at:  
www.lawsociety.org.uk/accesstojustice

The fundamental nature of 
access to justice (cont from page1)

Contract not fit for purpose

Public legal education - an 
integral part of legal services

Access to Justice: shape the reform Access to Justice: shape the reform

By Martin Jones, Advice Services Alliance 
and Plenet
Over half of the UK population is unaware of 
their legal rights or the processes by which 
they are enforced according to a recent report 
by the Legal Services Research Centre ; a 
situation that has been described as ‘legal 
exclusion on a massive scale’ . 
These findings are from an analysis of the 
ongoing English and Welsh Civil and Social 
Justice Survey  and show that at the time of 
a law-related problem 64% of people didn’t 
know their rights and 70% had no knowledge of 
legal processes.  
This situation is hard to reconcile with a 
notion of accessible justice and has significant 
repercussions for large sections of the 
population.  Those without knowledge of 
rights are less likely to obtain advice and are 
significantly less likely to seek help from a 
solicitor.  Where people handle their problem 
alone, those without knowledge are far less 
likely to meet their objectives: knowledge 
of rights doubles their chance of achieving a 
successful outcome.  

Disadvantaged young people 
unaware of basic rights
Separate research  into the legal capability 
of disadvantaged young people reveals a 
more profound lack of knowledge.  Those 
questioned had little or no knowledge of most 
basic rights and entitlements; but they also 
seemed unaware of any system of civil law to 
which they had recourse. 
This lack of legal consciousness severely 
limits people’s ability to deal with law related 

problems and it doesn’t bode well for those 
whose business is the law.  If people aren’t 
aware of the civil law as something they can 
use to deal with disputes and to secure formal 
redress they aren’t likely to value the law, or 
the work of lawyers.

Public legal education seen as 
new and radical
This situation is the result of a long-term 
failure to develop the preventive and 
education aspects of legal services. While 
preventative medicine and public health 
campaigns are accepted as an integral part 
of the health service, public legal education 
is still seen as a new and radical idea. The 
price we pay is widespread ignorance and lack 
of legal capability amongst the public which 
seriously undermines the rule of law.
The Public Legal Education Network - Plenet - 
which commissioned both these reports, was 
established with Ministry of Justice funding 
following the publication of the influential 
Pleas Task Force report in 2007.  Plenet has 
undertaken research and generates pilot 
projects to develop the theory and practice of 
public legal education.  

A new dimension to the work  
of lawyers
 Public legal education requires expertise 
around learning and the development of 
skills that goes beyond the legal world.  
Plenet’s initiatives have involved educational 
organisations like the Citizenship Foundation 
and NIACE, the National Institute for Adult 
and Continuing Education, plus organisations 

working with young people.  
Public legal education adds a new dimension 
to the work of lawyers and represents an 
inescapable challenge for the legal profession. 
Changes will be required to legal policy and 
professional development to incorporate the 
knowledge and expertise that public legal 
education demands. Crucially the profession 
must put its full weight behind a movement 
that expects, as a pre-requisite of access to 
justice, that those to whom the law applies 
have the basics of legal capability. Public 
legal education isn’t an optional extra but an 
essential and integral part of the work of legal 
services. 

Public legal education provides people 
with knowledge and understanding of 
rights and legal issues, together with 
the confidence and skills they need to 
deal with disputes.  It helps people 
recognise when they may need support, 
to know what sort of advice is available 
and how to go about getting it.  It also 
equips citizens to anticipate and avoid 
problems and make better decisions on 
everyday life issues.

By Jenny Beck, managing partner at T V  
Edwards LLP

If the purpose of the legal aid contract is ‘to 
procure services to secure access to justice for 
legal aid clients’ then it is, quite simply, not fit 
for purpose.

The deficiencies in the contract itself and in the 
procurement process pose a serious threat to 
access to justice.  Firms that have developed 
sound businesses delivering high quality advice 
and representation struggle, on shifting sands, to 
create workable business models.

‘If they want apples, sell  
them apples’
We are reminded time and again to provide what 
the Legal Services Commission wishes to buy.  Of 
course we must adapt to demand but the direct 

demand for our services (ie clients queuing 
at the door) is not the mechanism by which 
‘demand’ is calculated.  The level of ‘demand’ 
for civil services in each procurement area has 
been set by a combination of actual supply in 
previous years, ‘indicative spend’, and what can 
be afforded.  

Unlike most businesses we cannot research to 
establish demand for our services in order to 
plan their delivery, we have to wait… and wait to 
be told the level of demand in the areas we wish 
to supply.

We then need to try to predict how to shape our 
firms without any knowledge of the market share 
we are going to secure.  Failure to be the right 
size and have the right skill set may jeopardise 
our chances of getting the right market share but 
expensive investment in staff is a dangerous risk 
without any assurance of the work.  

At best the process is a 
complex game
We need to take an educated guess at how 
much of the market we need to bid for at 
entry point (new matter starts), pitted against 
our colleagues in a process which is at best a 
complex game and often a lottery in order to 
make our chosen business model work.  Too few 
matter starts could mean sending clients away 
(to our competitors) mid way through the year 
or simply not being paid for advising them.   Too 
many leaves us running the risk of failure to 
meet our KPIs with resultant sanctions and with 
an obligation to undertake a disproportionate 
level of the work with the poorest remuneration.

Clear goalposts in this business planning 
labyrinth are critical to win the right market 
share.  But the goalposts are far from clear.  The 


